Published under 85.93 Wis. Stats., by the Legislative Reference Bureau.

28-1 DEPARTMENT OF CHILDREN AND FRAMILIES DCF 40.03

Chapter DCF 40
REVIEW OF A DETERMINATION OF CHILD ABUSE OR NEGLECT

DCF40.01 Purpose. DCF 40.04 Final determination and hearing procedures.
DCF 40.02  Definitions. DCF 40.05 Other requirements.
DCF 40.03 Review of an initial determination. DCF 40.06 Background checks.

Note: ChapteDCF 40was created by engency ruleEmR1427eff. 1-1-15.  for the agencys determination that the person who is the subject
of the initial determination has abused or neglected the child.
(b) Information on the administrative appeal procesdud
g the procedures for review of aitial determination and a cen
testedcase hearing before the division of hearings and appeals if
e final determination upholds the initial determination.
(c) Information on the &ct of a final determination on back

DCF 40.01 Purpose. This chapterspecifies the proee
dures for review ofa determination that a specific person ha]-ﬁ
abusedor neglected a child under48.981 (3) (c) 5m.and5p.,
Stats.,and for ensuring that authorized information is available fi
backgroundcchecks as provided in 48.981 (3) (c) 5r Stats.

History: EmR1427 emerg. cr, eff. 1-1-15;CR 14-072 cr. Register June

2015No. 714 eff. 7-1-15. groundchecks under s483.685and50.065 Stats.
- . . (2) PROCEDURESFOR REVIEW OF AN INITIAL DETERMINATION.
DCF 40.02  Definitions. In this chapter: (a) A personwho is the subject of an initial determination may

(1) “Abuse” has the meaning given §48.02 (1) Stats., and requesta review of the initial determination by submitting a wvrit
asfurther definedn the standards established by the departmetehrequest for review to the agency within 15 days after the date
for conducting child abuse and neglect investigations undero$.the notice of initial determination.

48.981(3) (c) 1. a.Stats. _ - (b) Within 15 days after receiving the review request, the
S Note: The departmens'Child Protective Services Access and Initial Assessment  agancyshall send a written notice to the person who is the subject

andards are available orthe departmerg’ website http://dcf.wisconsin.gavby e . . . - .

clicking on Child and Family Safety/\tonsins Statewide Automated Childav ~ Of the initial determination with the review date, time, and place.
fare Information System (IBACWIS)/Frequently Used Links/CPS, SaféBnge  The notice shall be sent at least 7 days before the review

ing Standards. - A L (c) The agency shall appoint an individual or panel to conduct
~ (2) "Administrativelaw judge” means an administrative heari,e review of the initial determination. A panel shall be comprised
ing examiner employed by the division of hearings and appeal atleast 3 members, and the final determination shall be the deci

(3) “Agency” means a county department unde4&22or sionof the majority of the panel. The individual or panel conduct
46.23 Stats., or in a county having a populat@n500,000 or ing the review othe initial determination shall have authority to
more, the department or a licensed child welfare agency thatnmkethe final determination.

under contract with the department falfill the department (d) Any person who conducts the review of the initial deter
dutiesspecified under €18.981 (3) (c) 5m.Stats. mination shall have knowledge of child protective services in
~ (4) "“Department’means the department of children and famWisconsin.

lies. (e) No person who conducts the review of the initial deter

(5) “Division of hearings and appeals” means the division ofiinationmay have had argrior involvement in the investigation
hearingsand appeals within the department of administration. or determination for the case that is being reviewed.

(6) “Final determination” means an agendgtermination (f) The review of the initial determination shall be held within
madeunder s48.981 (3) (c) 5m.Stats., that a specific person had5 days after the agencgceives a request for review from the
abusedor neglected a child. personwho is the subject of the initial determination.

(7) “Initial determination” means an agency determination (g) An agency may not hold the review of the initial determina
madeunder s48.981 (3) (cK. Stats., that a specific person hasion in abeyance pending the outcome of any criminal preceed

abused or neglected a child. ingsor any proceedings under48.130r 938.12 Stats., based on
(8) “Licensedchild welfare agency” meamsperson licensed the alleged abuse or neglecttbe outcome of any investigation
asrequired under $t8.6Q Stats. thatmay lead to the filingf a criminal complaint or petition under

(9) “Neglect” has themeaning given in $18.02 (12g) Stats., s.48.130r 938.12 Stats., based on the alleged abuse or neglect.

andas further defined in the standards established by the depart(h) The person who is the subject of the initial determination
ment for conducting child abuse and neglect investigations B2y request one rescheduling of the revidate or time, and the

unbornchild abuse investigations under48.981 (3) (c) 1. a. agencyshall grant the request if the review of the initial deter
Stats. minationcan be rescheduled within 45 days after the pessoin’

Note: The departmergChild Protective Services Access and Initial Assessment  tial request for reviewThe notice of the rescheduled review date
Standards are available otthe departmers’ website http:/dcf.wisconsin.gavoy  may be sent less than 7 days before the review if that is necessary

clicking on Child and Family Safety/Mtonsins Statewide Automated ChildalV ; it
fare Information System (\WACWIS)/Frequently Used Links/CPS, Safédnge to complete the review within 45 days after the pesmqueSt

ing Standards. for review
JonSion, ETRLAZT emerg. ot eft L1-15,CR 14-072 or fegisterdune (i) The review of the initial determinatisshall be scheduled
Register June 2015 No. 714 ’ © for at Ieas_,t one hour_\Nh_en t_he_r_ewew is schedul_ed,_ the agency
shall provide the reviewing individual or panel with information
DCF 40.03 Review of an initial determination. related to the initial determination.

(1) Norice. If an agency makes an initial determination that  (j) The person whé the subject of the initial determination

specificperson has abused or neglected a child, the agency shadly be represented by an attorney at the revietheoinitial deter

sendby first class mail all of the following information to ther  mination.

sonby the next working day: (k) The person who is the subject of the initial determination
(&) A summary of the initial determination that includes may present information that is relevaatwhether the person has

nameof the child involved in the alleged incident and the reasoabusedor neglected a child as specifiedtire initial determina
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tion. The person who is the subject of the initial determinatiosill be subject to théackground check requirements under s.
may not present witnesses and does not have the right to questiBr685o0r 50.065 Stats., and the person can be expected te com
agencystaf who may be present. Agency $tafay allow ques pletethe academic program withitb0 days after the date of his
tioning and respond to questions to facilitate the revieMhe or her requestor a hearing with the division of hearings and
agencyis not required to present evidence or witnesses to sup@Eppeals.
the determination beyond the materials provided under(par 4. A person who requests that the division of hearings and
Somietory: EMRLAZE emerg. ct, eff. 1-1715,CR 14-072 cr. Register June  gppealsexpedite his or her appeal shall indicate the requesison
0. 714 eff. 7-1-15. ; : h
or her request for a hearing and provide documentation that-a qual
DCF 40.04 Final determination and hearing proce -  ifying condition under subc. applies to him or her
dures. (1) Within 10 days after the date of the review of the ini 5. The division of hearings and appeals shall comméree
tial determinationthe individual or panel conducting the reviewhearingwithin 90 days after receipt of thhequest for hearing,
of the initial determination under BCF 40.03shall make a final unlessany of the following apply:
determinatioron whether the person who is the subgédthe ini a. The hearing is rescheduled on the request of the person
tial determination has abused or neglected a chilihib days requestinghe hearing.
afterthe date of the final determination, the agency shall send a ; The contested case proceeding is held in abeyance pending
written notice of final determination to the person by first clasge outcome of anycriminal proceedings or any proceedings
mail. unders.48.13 Stats., based on the alleged abuse or neglect or the
(2) If the person who is the subject of the initial determinatiasutcomeof any investigation that may lead to the filiofga crimi

doesnot request a review of the determination within 15 days afigsl complaint or a petition under 48.13 Stats., based on the
the date of the notice of initial determination, the agesiegll  allegedabuse or neglect.

senda written notice of final determination to the persathin 6. The division of hearings and appeals shall issue adzal
5 days after the deadline for requesting a review of the initiglyn within 60 days after the close of the hearing.

determination. 7. Judicial review of théinal decision following the hearing

(3) If the final determination upholds the initégtermination 3y be had by anv party to the contested case proceeding as pro
or the person who is the subject of the indietermination did not vidé,din ch.22¥, St};tg. b4 P gasp

requesta review of the determination, the notice of final deter (c) Information on background checks under48s685and

m'?i)t'oﬂsshuar!r'?iﬂdff o final detorminatiahat includes the 5063 Stats. including al of the following
nameof the child involved in the alleged incident and the reasogs 1. A final determination that the person abused or neglected

for the agency determination that the person who is the subje {ﬁg'rlgp'z C?ﬁggr;gigﬁrst?r'{\]/ (L'ﬁ/?r?szsﬁ gr?:igrog?rggﬁ {ﬁ:ﬁg%%% and
of the final determination has abused or neglected the child. ered by the background check requirements. in 48.685 or

(b) Information on appealing the final determination, inelud50_065 Stats. '
ing all of the following:

1. To receiveacontested case hearing under22i, Stats.,
the personshall file a request for a hearing with the division
hearingsand appeals within 10 days after the date of the notic\%0

2. Materials may be submitted to the division of hearangs 4 g
appealdoy mail, personaervice, inter-departmental mail, or fax.; ¢

Thedate of f”'ng shall be one of the foIIowmg: Note: Information on the rehabilitation review process is in@HAS 12

a. Materials mailed to the division of hearings and appeals (4) (a) The division of hearings and appeals shall consider the

shallbe considered filed on the date of the postmark. If the poghte of filing of a persons request for a hearing to be the date
markdate is illegible or absent, the filing date shall be the date @terminedinder sub(3) (b) 2.

receiptby the division of hearings and appeals. (b) The division of hearings and appeals shall provide an expe
b. Materials submitted by personal serviceoy inter-depast dited hearing andinal decision for a person who meets a cendi
mentalmail shall be considered filed on the date they are receivgsh in sub.(3) (b) 3.as soon as practicable.
by the division of hearings and appeals. History: EmR1427 emerg. cr, eff. 1-1-15;CR 14-072 cr. Register June
c. Materials transmitted to the division of hearings angP15No. 714 eff. 7-1-15.
appealsby facsimile shall be considered filed or served on the .
division or the administrative law judge on the date and at the tirpgc?)%z reAIfgfgg toO;krllaritiar\??juel'[rgrrr?ﬁrT;?i'on a%) J;gesfgseggg ent
thatis imprinted by the divisios’facsimile machine on the trans -~ . ) o5 :
action re%ort tha>t/ accompanies thgocument. Documents reviewand hearing shall bgoverned by the confidentiality previ
receivedafter midnight local time shall be deemed filedtba sionsof 3'48_'_981 (7_) Stats. L .
first following business day (2) An initial or final determination that a specific person has
Note: The address for the Division of Hearings and Appeals is 5B0grsity abuse_obr neglected a child shall be based on a preponderance of
Avenue,Room 201, MadisonMsconsin, 53705-5400. The fax number of the-divi the evidence.

sionis (608) 264-9885. (3) Any review or appeal of an initial or final determination

3. A person who is the subject of a final determination may'he governed by the standards established by the department
requesthat the division of hearings and appeals expedite the PRy conducting child abuse and neglect investigations under s.
son’sappeal if any of the following apply: 48.981(3) (c) 1. &, Stats.

a. The person currently has, or has appliedefdicense, ceri  Note: The departmergChild Protective Services Access and Initial Assessment
fication, certificate of approvalor registration that may be Sandards are available othe departmert’ website http:/dcf.wisconsin.gavby

i i i clicking on Child and Family Safety/Mtonsins Statewide Automated ChildéN
revokedor denied as provided in48.6850r 50.065 Stats. fare Information System (\WACWIS)/Frequently Used Links/CPS, Safé®nge

b. The person is currently employed by or contracts with, ®¥ Standards. _
the person is actively engaged in seeking employment ora conHllss'tqory:7 lEmﬁR%ﬁTl%merg- Ctr eff. (13-)1-13;0R [114-01732905-(5?%3&7&5 E]utne
H H H H 0. el /—=1-15correction in made unader sla. -olats.,
tract with, an entity for duties subject to the background che@%gisterJune 2015 No. 714

requirementainder s48.6850r 50.065 Stats.

c. The person is enrolled in an academic program that leadDCF 40.06 Background checks. The agency shall
to license, certification, oemployment or contract position thatensurethat authorized information regarding the final determina

2. The person may request a reviewemonstrate that he or
?hehas been rehabilitated.
o' " 3. Rehabilitation may be denieglpproved for all actions that
uld otherwise be barred by the findétermination under s.
685 or 50.065 Stats., or limited to approval for specified
ionsonly.
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28-3 DEPARTMENT OF CHILDREN AND FRAMILIES DCF 40.06

tion that a specific person habused or neglected a child is avail
ablefor background checks under 48.685and50.065 Stats.,
within 15 daysafter the agency’final determination. If a cen
testedcasehearing under cl227, Stats., or judicial review over
turnsthe agency final determination that a specific person has
abusedr neglected a child, the agency shall update the authorized
informationavailable for background checks within 15 days after
the decision.

History: EmR1427 emerg. cr, eff.1-1-15;CR 14-072 cr. Register June
2015No. 714 eff. 7-1-15.
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